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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, TEZPUR 

 

                                G.R Case No-3386/2015 

             U/S- 420 of I.P.C. 

 

                               State           …….…………… Prosecutor   

-vs-  

Sri Dipak Katowal 

S/O: Sri Padma Katowal 

R/O: Village No 3, Nalbari 

P.S : Sootea  

District: Biswanath    .................. Accused person  

 

                                      Present 

                      JUHI GOGOI, B. Sc, LL.M, A.J.S. 

     JUDICIAL MAGISTRATE FIRST CLASS, 

                     Tezpur::Sonitpur  

 

For the Prosecution :  Ld. A.P.P Gitali Das. 

For the Defence :  Mr. Jaydip Dey, Smt Sayanika Das, Ld. Advocates.  

Charge framed on   :  14/02/2017. 

Date of Evidence :  24/10/2017, 04/04/2018 & 26/03/2019 

Date of Argument :  22/10/2019 

Date of Judgment :  05/11/2019. 

 

JUDGMENT  

 

1. The gist of the prosecution case is that the accused namely, Dipak 

Katowal promised to pay Rupees Twelve Lakhs and Twenty Five Thousand to the 

informant, namely, Utpal Bhuyan as per his convenience which was due upon 

him as a result of the business transactions but the accused failed to pay the said 

amount and cheated the informant with an intention of misappropriating his 

money. 
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2. On receipt of the FIR, the O/C, Tezpur PS registered the same as 

Sootea PS Case No-224/15, u/S- 420/406 of IPC and investigation was done by 

the investigating officer. On completion of the investigation, the investigating 

officer of this case submitted Final Form against the accused person u/s- 

420/406 of I.P.C vide Final Form No.03/16 dated 31.01.2016.  

 

3. On submission of the Final Form, my Ld. Predecessor has taken 

cognizance of offence u/S- 420/406 of I.P.C against the accused person and 

summons was issued against him. On appearance of the accused person, copy 

was furnished to him and both the sides were heard on the point of charge and 

on consideration of all, the charge of offence u/S- 420 of IPC was framed by my 

Ld. Predecessor against the accused- Sri Dipak Katowal and the same was read 

over and explained to him to which he pleaded not guilty and claimed to be tried.                                                                                                                                                                  

 

4. In the course of trial, the prosecution side has examined as many as 

five witnesses including the informant and the Investigating Officer of this case. 

The accused person was examined under section 313 CrPC; the defence plea 

was of total denial, defence chose not to adduce any evidence in support of their 

case.     

 

5. Points for determination: 

 

a) Whether the accused person cheated the informant by 

dishonestly inducing him to sell fodder on credit which he 

would not do or omit if he were not so deceived and thereby 

committed an offence punishable under section 420 of IPC? 

                                      

 ARGUMENTS 

 

I have heard arguments from both sides at length and have also carefully gone 

through all the evidence adduced on record. The learned defence Counsel 
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submitted that the prosecution has not been able to prove the case against the 

accused person and the case is one of civil nature. Moreover, the FIR was lodged 

after one year of the incident and the cause of delay has not been mentioned. 

There are also contradictions in the evidence of the prosecution witnesses and 

the prosecution side has failed to produce any credit memo.  On the other hand 

the prosecution submitted that the accused person needs to be convicted as all 

the witnesses have supported the case of the prosecution and the case has been 

proved against him beyond all reasonable doubt. 

 

APPRECIATION ON THE BASIS OF EVIDENCE AVAILABLE ON RECORD 

 

6.          To put in a nutshell, the offence of cheating under section- 420 of IPC 

consists of two ingredients:- 

a. The complainant has been induced fraudently;  or  

b. When by reason of such deception, the complainant has done 

anything which    he would not do or omit if he was not so deceived 

or induced by the accused.  

 

7.         On appraisal of the entire evidence it appears that both P.W-2 and P.W-3 

have spoken more or less the same. They deposed that there was business 

transaction between the informant and the accused person and there was 

confusion between them regarding payment of money and the same was settled 

through a written agreement on stamp paper wherein it was written that the 

accused will pay Rupees Twelve Lakhs and Twenty Five Thousand to the 

informant. Both of them deposed that the accused failed to pay the money to the 

informant as a result of which the informant lodged the FIR. Both the witnesses 

denied the suggestion of not stating about the agreement between the informant 

and the accused and putting their signatures as witness. It has been also 

affirmed by the investigation officer that P.W-2 and P.W-3 has not stated before 

him about any agreement which amounts to a material omission on the part 

of P.W-2 and P.W-3 and the same cannot be washed off and raises a doubt on 

the case of the prosecution. 
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8.            The evidence of P.W-4 Utpal Deka has not thrown much light 

to the prosecution case as he only knows that there was money transaction 

between the accused and informant but he is not aware about the exact sum of 

money to be paid to the informant by the accused as he clearly stated that no 

such talks took place in-front of him.  

 

9.          The informant, namely, Utpal Bhuyan in his evidence has stated that the 

accused used to take fodder of hen from him on credit basis and on 04.12.2014 

the accused put his signature on a stamp paper wherein it was written that the 

accused would pay him Rupees Twelve Lakhs and Twenty Five Thousand, 

whenever he want but the accused never returned the money to him. The said 

witness in his cross- examination admitted that he lodged the FIR after more 

than one year from the date of incident but he has not mentioned the cause of 

delay. He stated that the stamp paper was seized but he has not seen the 

original copy of the same in the court. He stated that he has not mentioned in 

the FIR about the transactions which he had with the accused and he has not 

given any receipts to the accused as the accused does not claimed for it. He also 

stated that he had given the fodder on credit basis to the accused since 2012 but 

no credit memo was given. 

 

10.       Now, regarding the contention raised by the defence of lodging the 

FIR after more than one year of the incident and also not mentioning about the 

cause of delay, it is well settled that the delay in lodging the FIR by itself 

cannot be a ground to doubt the prosecution case but at the same time 

an unexplained inordinate delay in filing FIR is fatal to the case of the 

prosecution. In the present case, the informant himself admitted that 

he lodged the FIR after more than one year from the date of incident 

which leads to an inordinate delay for which no explanation 

whatsoever was tendered by the prosecution.  

 

11.        PW.5 is the investigation officer who has affirmed that the informant has 

not stated before him about the date time and year on which the money 

transaction took place between him and the accused. It appears from the 



1 Of  7 

Ms. Juhi Gogoi                                                                GR- 3386/2015 
JMFC, Tezpur, Sonitpur                                                                             

evidence of prosecution witnesses that the informant used to provide fodder to 

the accused on credit basis since 2012 and on many occasions, before lodging of 

this case, the accused has paid money to the informant and the instant case has 

been lodged by the informant only because the accused failed to return Rupees 

Twelve Lakhs and Twenty five Thousand as per the alleged agreement. The 

prosecution has also failed to produce and exhibit the said agreement.  

 

12.         Now, as discussed earlier in order to establish an offence under section- 

420 of IPC it must be shown that there was a fraudulent and dishonest intention 

at the time of commission of offence and that the person practicing the deceit 

has obtain the property by fraudulent inducement. Mere breach of contract 

cannot give rise to criminal prosecution for cheating unless fraudulent or 

dishonest intention is shown at the beginning of the transaction, ie at the time 

when the offence is said to have been committed. In the present case there is no 

allegation in the evidence of the informant and also in the FIR that there was a 

fraudulent or dishonest intention at the time when the informant used to supply 

fodder to the accused on credit basis. The informant even admitted that no any 

credit memo was given by him to the accused which implies that the informant 

used to supply fodder to the accused on credit basis with a belief that the 

accused will in turn pay the required sum of money to him in due course of time 

and when the accused failed to pay the amount of money as alleged in the FIR 

as per the agreement, the instant case was lodged. So, merely because an 

agreement to pay the said amount of money was entered into which agreement 

the accused failed to honour, it cannot be said that the accused has cheated the 

informant. 

 

13.          Thus, in the light of the above discussion, in my considered opinion, 

the prosecution has miserably failed to prove the case against the accused 

person under section 420 of IPC and he deserves to be acquitted. 
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ORDER 

 

14.     Hence, considering the above discussions, the accused person- Sri 

Dipak Katowal is found not guilty of the alleged offence under section- 420 of 

I.P.C and he is acquitted accordingly. 

 

15.    The bail-bonds executed in favour of the accused person is extended 

for a further period of six months from this date as per Section- 437(A) of Cr.P.C. 

 

16.          Pronounced by me in this open Court, on this the 5th day of November, 

2019 and given under my hand and seal of this court. 

          

                   

 

 

 

 

 

 

   

                    JUHI GOGOI 

                                                                                JMFC, TEZPUR 
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A  P  P  E  N  D  I  X 

PROSECUTION WITNESSES 

 

        PW 1  : Sri Utpal Bhuyan, the informant  

 PW 2  : Sri Ridip Hazarika 

 PW 3  : Sri Gourav Bora  

 PW 4  : Sri Utpal Deka 

 PW 5  : Sri Nilakanta Singha, the I.O 

   

PROSECUTION EXHIBITS. 

 

 Ext 1  : FIR 

 Ext 1(1) : Signature of PW-1 

 Ext 2  : Seizure List 

 Ext 2(1) : Signature of PW-1 

 Ext 2(2) : Signature of PW-5  

 Ext 3  : Sketch Map  

 Ext 3(1) : Signature of PW-5 

 Ext 4  : Charge Sheet 

 Ext 4(1) : Signature of PW-5   

 

DEFENCE WITNESSES 

    

 NONE. 

    

MATERIAL EXHIBITS 

     

 NONE. 

                                     

                                                                                         JUHI GOGOI 

                                                                                       JMFC, TEZPUR 


